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Foreword

Marian Yankson-Mensah’s study of the Ghanaian National Reconciliation
Commission (NRC) provides a reminder of the recurring nexus between time,
place, ideas and values in the quest for national as well as international justice. No
community, nation, region or continent is an island unto itself—especially not in the
age of global media. Each nation is directly and indirectly influenced by the trends,
ideas, lessons and ideologies of others, as well as the wish of all people in every
part of the world to be free from oppression, exploitation and dictatorship.

The book provides a lucid and exemplary study of the African struggle for
accountability and the endeavours in Ghana for political stability—within the
parameters of the scholarly debate on the continuity between norms of international
justice and the pursuit of peace. It traces this debate from the escalation of
democracy in African and Latin American nations in the 1980s, which gave rise to
the proliferation of truth commissions in global politics.

No one model or size fits all. The debate on which comes first, justice or peace,
and the inevitable quest for a balance between the two, requires careful contextual
analysis and realistic choices, grounded in an ethic of responsibility rather than
abstract forms of idealism. It involves a realistic commitment to international law,
which requires a process of prosecutions for gross violations of human rights and a
commitment to ‘ultimate ends’ that serve the emotional and material needs of
victims. This aspires to the restoration of the basic principles and praxis of social
justice by seeking to redress losses suffered by victims of past abuses as well as the
creation of institutional structures that minimise the repetition of atrocities.

In a formative essay on the study of transitional justice written in the wake of the
Chilean National Commission on Truth and Reconciliation, José Zalaquett argues
that the ultimate goal of transitional justice involves the creation of a policy that
furthers two overall objectives: the prevention of the recurrence of past abuses, and
to the extent that this is possible, reparations for the damage caused by these
atrocities. Allowing for the pursuit of these ideals to be exercised with different
levels of severity or prudence, Zalaquett insists that this discretion needs to reflect
the sovereign will of a nation. It is at the same time pertinent to recognize that the
Rome Statute of the International Criminal Court (ICC), ratified on 1 July 2002,
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states that the four core crimes under international law: genocide, crimes against
humanity, war crimes, and the crime of aggression ‘shall not be subject to any
statute of limitations’. Where states are ‘unable’ or ‘unwilling’ to investigate and
prosecute such crimes, the ICC has jurisdiction to do so, provided such crimes are
committed in the territory of a state party or by a national of a state party. In
addition, the ICC may exercise its jurisdiction with respect to cases committed in
the territory of or by a national of a non-state party where such a case is referred to
the prosecutor by the United Nations Security Council.

Important, not least in the African situation, where presidents often endeavour to
be ‘presidents for life’, Article 27(1) of the Rome Statute applies jurisdiction
‘equally to all persons without any distinction based on official capacity’. A head of
state or a government official, serving in an official capacity, shall not be exempted
from criminal responsibility. Article 27(2), in turn, states that ‘Immunities or special
procedural rules which may attach to the official capacity of a person, whether
under national or international law, shall not prevent the ICC from exercising its
jurisdiction over such a person’.

The African Union and some of its member states, together with scholars
elsewhere in the world, have frequently resisted the investigation of heads of state
as well as other government officials investigated in pre-trial structures of the ICC.
Some African states have, in turn, threatened to withdraw from the ICC in protest
against the threat of such investigations. Other reasons for resistance to the court by
African states include its apparent reluctance to prosecute the alleged atrocities of
major powers and permanent members of the United Nations Security Council.
African nations have further objected to what is perceived as an undue focus by the
ICC on African states.

However, international legal norms have not been consistently applied as seen in
transitional justice processes in Ghana, South Africa and other parts of the world.
Written within the context of this debate, Yankson-Mensah provides a pertinent
case-study on the Ghanaian NRC, which suggests that prosecution of perpetrators
was not realistically possible. Unlike the South African Truth and Reconciliation
Commission, it did not make allowance for perpetrators to apply for amnesty as an
incentive to uncover past atrocities and did not name individual perpetrators in its
final report.

The formal discussion on ‘The Role of Truth Commissions and Prosecutions’,
organised by the Ghana Centre for Democratic Development, after the presentation
of the NRC report to President John Agyekum Kufuor, is representative of the
enduring tensions concerning the possibility of future prosecutions of past human
rights abuses in Ghana. The president is reported to have neither anticipated nor
eliminated the possibility of prosecutions. This, it appears, will be left to the dis-
cretion of the judicial and political leadership, the will of the people through
democratic and civil processes.

The focus and subsequent response to the NRC in Ghanaian civil society,
political debate and scholarly circles is primarily focused on the objectives,
methodology and praxis of the commission, its impact on the pursuit of national
reconciliation and the right of victims to reparations as well as the need for
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institutional reforms. Yankson-Mensah provides a penetrating legal and contextual
analysis of these and related objectives in her concluding chapters, providing an
important assessment of the NRC and possible future developments in the pursuit of
human rights in Ghana—and by implication in other African countries. Her study
makes a pertinent contribution to the global transitional justice debate.

Cape Town, South Africa Prof. Charles Villa-Vicencio
2019 Former National Research Director

South African Truth and Reconciliation Commission
Visiting Professor in Conflict Resolution

Georgetown University
Washington, DC, USA

Professor Emeritus
University of Cape Town
Cape Town, South Africa
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